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 1.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO VACATE ORDER SETTING ASIDE DEFAULT 
FILED BY DONGXIAO YUE 
* TENTATIVE RULING: * 
 
Continued to September 19, 2019 at 9:00 AM in Dept. 33. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS FOR LACK OF 
JURISDICTION  /  FILED BY LG CHEM, LTD. 
* TENTATIVE RULING: * 
 
Continued to 9/19/19 at 9:00 a.m. in Dept. 33 per stipulation. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 11/21/19 at 9:00 AM in Dept. 33. 
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 5.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
HEARING ON MOTION FOR JUDICIAL NOTICE 
FILED BY JOHNNY BROWN 
* TENTATIVE RULING: * 
 
See Line 6. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JOHNNY BROWN 
* TENTATIVE RULING: * 
 
The hearing on the motion for summary judgment is continued one final time to November 21, 
2019 so that Plaintiff may take the deposition of Defendant Johnny Brown. The Court notes that 
pursuant to CCP § 2025.250(a) that “the deposition of a natural person, whether or not a party 
to the action, shall be taken at a place that is, at the option of the party giving notice of the 
deposition, either within 75 miles of the deponent’s residence, or within the county where the 
action is pending and within 150 miles of the deponent’s residence.” No further continuances will 
be granted pursuant to CCP § 437c(h). 

 

  

 7.  TIME:  9:00   CASE#: MSC17-02213 
CASE NAME: GONZALES VS. CITY OF WALNUT CREEK 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CITY OF WALNUT CREEK 
* TENTATIVE RULING: * 
 
Motion continued by stipulation to October 10, 2019 at 9:00 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00348 
CASE NAME: AYALA  VS.  ICANDY VENTURES 
HEARING ON MOTION TO RELIEVED AS COUNSEL 
FILED BY ICANDY VENTURES, INC., SHAREEN MALIK 
* TENTATIVE RULING: * 
 
Appear. 
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 9.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS. SHBOOM NIGHTCLUB 
HEARING ON MOTION TO COMPEL ANSWERS TO SPECIAL INTERROGATORIES 
( David Pogue )  /  FILED BY MICHAEL R. PHILLIPS 
* TENTATIVE RULING: * 
 
Appear. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS SHBOOM NIGHTCLUB, 
HEARING ON MOTION TO COMPEL ANSWERS TO SPECIAL INTERROGATORIES 
( Tina Thompson )  /  FILED BY MICHAEL R. PHILLIPS 
* TENTATIVE RULING: * 
 
Appear. 

 

  

11.  TIME:  9:00   CASE#: MSC18-02023 
CASE NAME: SMITH VS. WELLS FARGO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY SALLY T. SMITH 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY TONY WONG, YVONNE WONG 
* TENTATIVE RULING: * 
 
           Defendants/Cross-Complainants Tony Wong and Yvonne’s Motion for Judgment on 
the Pleadings as to the Wongs’ Verified Cross-Complaint is granted with leave to amend. If no 
objections, the Court deems the Amended Answer to the Cross-Complaint filed on August 2, 
2019 as the operative amended pleading and Plaintiff does not have to refile the Answer. 
 
 Defendants/Cross-Complainants Tony Wong and Yvonne’s Motion for Judgment on the 
Pleadings as to Plaintiff’s First Amended Complaint is denied.  
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Background 
 
 Defendants/Cross-Complainants Tony and Yvonne Wong own commercial real property 
at 134 East 10th Street in Pittsburg.  Cross-Defendants Badr Sanae Azze and Naser Sanae 
Azze currently occupy the property, operating the “La Razza Market.”    
 
 Badr Sanae Azze signed a lease with the Wongs on January 15, 2010, which had a term 
of February 1, 2010 to January 31, 2015. The lease also contained a five year option to lease 
the property, provided the tenant notified the landlord in writing 90 before the lease expired.  
The Azzes, nor their agents provided any written notice, but continued to occupy and pay rent. 
   
 The lease also contained a right of first refusal provision, allowing Plaintiff the right to 
purchase the property if the Wongs ever sought to sell it.  The parties dispute whether or not 
Plaintiff properly exercised the lease option in 2015, whether the Azzes had a right of first 
refusal, and whether there is a valid purchase agreement.  
 
 
Motion for Judgment on the Pleadings as to Defendants’ Cross-Complaint 
 
  Although Defendants noticed only one motion and addressed these motions in a single 
Memorandum of Points and Authorities, the Court will treat these as separate motions for 
judgment on the pleadings.   
 
 “‘A motion for judgment on the pleadings performs the same function as a general 
demurrer, and [thus] attacks only defects disclosed on the face of the pleadings or by matters 
that can be judicially noticed. [Citations.] [Citation.]’ [Citation.]” (Pointe San Diego Residential 
Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 
274.)  The rules governing demurrers apply. (Cloud v. Northrop Grumman Corp. (1998) 67 
CA4th 995, 999.) A motion by a cross-complainant can be made on the ground the cross-
complaint states facts sufficient to constitute a cause of action against the cross-defendant 
and “the answer does not state facts sufficient to constitute a defense to the complaint.” 
(CCP § 438(c).) 
 
 The Wongs filed a cross-complaint on February 8, 2019. On March 26, 2019, 
Plaintiff/Cross-Defendant filed a general denial with verification to the Wongs’ verified Cross-
Complaint.  Cross-Complainants argue this is prohibited under California law. Cal. Code Civ 
Proc § 431.30 provides in part:  “If the complaint is verified, unless the complaint is subject to 
Article 2 (commencing with Section 90) of Chapter 5.1 of Title 1 of Part 1, the denial of the 
allegations shall be made positively or according to the information and belief of the defendant.” 
 
   Cross-Defendants argue that when a party fails to admit or deny each of the allegations 
in a verified complaint or cross-complaint, it is an admission when it is within their personal 
knowledge and the party elects not to specifically deny the allegation.  “A denial upon 
information and belief or for lack of information and belief of an allegation in a verified complaint 
where the facts alleged and attempted to be denied are within the actual knowledge of a 
defendant, raises no issue and is in effect an admission of the truth of the allegation.” (Turner v. 
Redwood Mut. Life Asso. (1936) 13 Cal.App.2d 573, 581.)    



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/22/19 

 
 

- 5 - 

 
   A general denial to a verified complaint [cross-complaint] is insufficient to put the 
material allegations in the complaint [cross-complaint] in issue. (See Hirons v. Clare (1918) 38 
Cal. App. 608, 609.)  Moreover, the defendant’s answer to a verified complaint cannot consist of 
a simple general denial. (CCP § 431.30(d).)  
 
 Here, since Cross-Defendants’ general denial, albeit verified, fails to controvert the 
verified complaint, and the allegations of the cross-complaint are accepted as true (see Smiley 
v. Citibank, supra, 11 Cal. 4th at p. 146), Defendants/Cross-complainants are entitled to 
judgment on the pleadings, pursuant to Code of Civil Procedure § 438(c)(1) and (2).  However, 
as with a demurrer, leave to amend is routinely granted.  (See People v. $20,000 U.S. 
Currency (1991) 235 CA3d 682, 692, fn.1.)  “If a pleading is defective but amendable, judgment 
on the pleadings should be granted but with leave to amend. [Citations.]" (Cloud v. Northrop 
Grumman Corp. (1998) 67 Cal.App.4th 995, 1011.)     
 
 Motion for judgment on the pleadings as to Defendants’ cross-complaint is granted with 
leave to amend. 
 
 
Motion for Judgment on the Pleadings as to Plaintiff’s First Amended Complaint 
 
 Defendants argue the FAC failed to cure the defects in the complaint regarding the lease 
option that were noted by the Court in its ruling on the demurrer.  To cure the defect, Plaintiff 
alleges at ¶17 of the FAC that the lease had in fact been extended when the parties came to an 
agreement, manifested both in express and implied-in-fact. Defendants maintain the FAC 
contending oral representations in August 2018 does not change the fact that there is no written 
extension of the lease.  Defendants’ verified answer states, Badr Sanane Azze never provided 
any written notice to extend the lease and the lease expired.  (Answer to FAC, ¶3.)  Defendants’ 
cross-complaint alleges Azze did not ever provide written notice to extend the lease.  
(XComplaint, ¶6.) Defendants argue that each of Plaintiff’s causes of action in the FAC are 
based on the extension of the lease, including the right of first refusal and/or an alleged 
purchase agreement between the parties.  Since Plaintiff/Cross-Defendant failed to controvert 
the allegations of the cross-complaint, Plaintiff admits the following: 
 

1. Plaintiff Azze failed to timely extend his lease in writing. 
2.  The alleged purchase agreement was never intended to be a contract but was signed 

as a letter of intent to assist Plaintiff in getting financing.  
3. Plaintiff received financing, but elected not to utilize this financing opting to find better 

terms. (There was no improper action by the Wongs that impacted Plaintiff’s ability to 
secure financing.) 
 

 Based on these admissions, Defendants argue Plaintiff cannot state any cause of action 
based on the extension of the lease.  Therefore, Defendants are entitled to judgment on the 
pleadings as to the FAC. 
 
 The Court disagrees.  Defendants are not entitled to judgment on the pleadings as to 
Plaintiff’s FAC.  First, “A trial court's determination of a motion for judgment on the pleadings 
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accepts as true the factual allegations that the plaintiff makes. [Citation.] In addition, it gives 
them a liberal construction. [Citations.]” (Gerawan Farming, Inc. v. Lyons (2000) 24 Cal.4th 468, 
515-516.)  Secondly, “A motion for judgment on the pleadings performs the same function as a 
general demurrer, and hence attacks only defects disclosed on the face of the pleadings or by 
matters that can be judicially noticed.” (Cloud v. Northrop Grumman Corp. (1998) 67 
Cal.App.4th 995, 999.)  “Presentation of extrinsic evidence is therefore not proper on a motion 
for judgment on the pleadings.” (Ibid.)  
 
 In order to grant Defendants’ motion, the Court has to ignore both of these requirements. 
The pleading under attack must be accepted as true. The court may not consider evidence 
controverting the pleadings.  The proper vehicle is a motion for summary judgment. 
 
 
Plaintiff’/Cross-Defendant’s Amended Answer 
 
 The Court notes that Cross-Defendant filed an amended answer on August 2, without 
leave of Court.  Cross-Defendant asserts the amended answer was filed as a matter of right 
pursuant to CCP § 472.  Cross-Defendant’s right to amend the answer to the cross-complaint 
without leave of court parallels the plaintiff’s right to amend the complaint once without leave 
of court.  Here, the answer to the cross-complaint was filed on March 26, 2019 and the 
amended answer was filed on August 2, 2019.   Cross-Defendant's right to amend the answer 
to the complaint without leave of court had expired long before Cross-Defendant filed the 
amended answer:  
    

         The arbitrary right to amend an answer under that section [CCP § 472], 
without the consent of court is limited to the time during which the plaintiff was 
entitled to demur thereto as provided by section 443 [currently section 
430.40(b)]of the Code of Civil Procedure, which is within ten days after the 
service of the answer upon the plaintiff. (Manha v. Union Fertilizer Co., 151 Cal. 
581 [91 Pac. 393]; 21 Cal. Jur. 175, sec. 121.) In the Manha case, supra, it is 
said in that regard: "An amended answer 'as of course' cannot be filed after a 
demurrer to the original answer has been disposed of, or after the time within 
which the plaintiff might have demurred, but did not, has expired. It can thereafter 
only be allowed upon stipulation or by leave of the court." 
 

(Bank of America Nat'l Trust & Sav. Asso. v. Goldstein (1938) 25 Cal.App.2d 37, 45.)     
  
           Since a demurrer to or motion to strike the answer must be filed, if at all, within 10 days 
after service of the answer (CCP § 430.40(b), there is a short window to file an amended 
answer without leave of court. The Court did not consider the amended answer in ruling on 
these motions for judgment on the pleading, otherwise, the Court would have denied the 
motions as moot.   
 
 Here, Defendants made reference to and incorporated the amended answer in the 
Reply.  However, Defendants cannot have it both ways.  If the amended answer on file is the 
operative pleading, the motion for JOP is moot, particularly since the motion is based on 
Plaintiff’s failure to sufficiently deny the allegations in the verified cross-complaint. 
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Defendants/Cross-Complainant’s Request for Judicial Notice 
 Cross-Complainants request the Court to take judicial notice of the following: 

1. Defendants’ demurrer filed November 28, 2018; 
2. Plaintiff’s opposition to demurrer filed December 19, 2019; 
3. Defendants’ reply to opposition filed on December 26, 2018; 
4. Plaintiff’s First Amended Complaint filed on January 11, 2019; 
5. Defendant’s Verified Cross-Complaint filed on February 8, 2019 
6. Order after Hearing on Demurrer filed on February 21, 2-19; 
7. Answer to Cross-Complaint filed on March 26, 2019. 

 
 The Court takes judicial notice of the existence of items 1-5 and 7.   As to the Item 6, the 
Court takes judicial notice of the content and the truth of matters asserted therein.   
 
Plaintiff’s Request for Judicial Notice  

1. Exhibit 1—Plaintiff’s FAC, filed January 11, 2019; 
2. Exhibit 2—Wongs’ Verified Cross-Complaint; 
3. Exhibit 3—Plaintiff and Cross-Defendant Azze’s Answer to Cross-Complaint; 
4. Exhibit 4—Defendants’ Points and Authorities on MJOP; 
5. Exhibit 5—Plaintiff’s Amended Answer to Cross-Complaint, filed August 2, 2019 
6. Exhibit 6—Order after hearing on Demurrer 

 
  The Court takes judicial notice of the existence of documents in Exhibits 1-5.  The may 
take judicial notice of the existence and content of Exhibit, 6, Order after hearing. 
  
 
Miscellaneous 
 
 In the future, the Court expects the parties to more fully comply with the meet-and-confer 
requirements before bringing a demurrer, motion to strike, or MJOP.  It appears there is some 
dispute as to whether the moving party’s conduct fell short of the statutory requirement. 
 
 Secondly, the parties are to adhere to the Rules of Court, regarding brief size and 
formatting.  (See CRC, Rule 3.113 and Rule 2.108.) 

 

  

13.  TIME:  9:00   CASE#: MSC18-02246 
CASE NAME: DEHGHANI VS. GRAVESANDE 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS.  ( Set 1 ) 
FILED BY TAMARA MARIE GRAVESANDE 
* TENTATIVE RULING: * 
 
Appear. 
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14.  TIME:  9:00   CASE#: MSC18-02246 
CASE NAME: DEHGHANI VS GRAVESANDE 
HEARING ON MOTION TO COMPEL RESPONSES TO REQ. FOR PRODUCTION  ( Set 1 ) 
FILED BY TAMARA MARIE GRAVESANDE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

15.  TIME:  9:00   CASE#: MSC18-02438 
CASE NAME: 88/12 LLC VS. GARAVENTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT  
FILED BY JOSEPH GARAVENTA 
* TENTATIVE RULING: * 
 
The Court rules that Defendants’ demurrers are sustained without leave to amend. The basis 
for this ruling is as follows. 
 
Standard of Review 
 
On demurrer, the court is to take well-pled facts as true, but not “contentions, deductions, or 
conclusions of fact or law.” (Moore v. Regents of Univ. of California (1990) 51 Cal.3d 120, 125).  
 
When it would be futile or impossible to cure a pleading defect by amendment, the court should 
sustain the demurrer without leave to amend. (See Schifando v. City of Los Angeles (2003) 31 
Cal.4th 1074, 1081.) It is the plaintiff’s burden to show how the complaint can be amended to 
state a cause of action. (Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.)  
 
The First Cause of Action.  
 
The first cause of action is for breach of fiduciary duty. Successful pleading of such a cause of 
action requires facts establishing that (1) defendants owed plaintiffs a fiduciary duty, (2) said 
duty was breached, and (3) the defendant’s actions damaged the plaintiff. (Wolf v. Superior 
Court (1992) 107 Cal.App.4th 25.) A fiduciary relationship is any relation existing between 
parties to a transaction wherein one of the parties is duty-bound to act with the utmost good faith 
for the benefit of the other party. (Id. at p. 29). Traditional examples in the commercial context 
include directors and majority shareholders of corporations, business partners, and agents and 
principals. (Id. at p. 30.) 
 
On June 6, 2019, the Court sustained Defendants’ demurrers with respect to the fiduciary duty 
cause of action in Plaintiffs’ Second Amended Complaint (SAC) inter alia, because it did not 
state when either Defendant performed any of the alleged acts, nor provide information on 
which of Plaintiffs’ numerous interests were affected, or how.   
 
The Third Amended Complaint (TAC) remains uncertain in each of these respects. On the 
question of timing, Plaintiffs have added allegations that the impugned conduct took place “at 
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various times” within a ten-year window. Complaint ¶ 12. With respect to which of Plaintiffs’ 
interests were affected, the Complaint now contains an allegation that Plaintiffs “know of 
improper conduct by Defendants with respect to property occupied by Black Diamond Brewery 
and transactions with one or more friends of Defendants,” but it does not plead what form of 
misconduct took place, when, or how. Complaint ¶ 12.  Because this cause of action identifies 
no transactions, amounts, approximate dates, assets/properties affected, or other particulars of 
any of the alleged impropriety, it leaves Defendants unable to respond.  
 
In their opposition to Defendant Garaventa’s demurrer, Plaintiffs argue that they have pled that 
Defendant Garaventa “failed to pay and/or collect market rate rent for Black Diamond Brewing 
Company, his own personal business venture” and that “this rent differential was a detriment to 
Plaintiffs in the amount of hundreds of thousands of dollars.” Opposition 6: 3-6.  
 
The Complaint does not make such allegations. It states in general terms that the alleged 
misconduct includes “expending funds belonging to Plaintiffs for the benefit of Defendants, 
converting funds and/or assets belonging to Plaintiffs to the benefit and use of Defendants, 
failing to collect rent or market rent for properties owned by Plaintiffs…” Complaint ¶ 3:16-20. 
And it states that the Plaintiffs “know of improper conduct” concerning Black Diamond Brewery. 
Complaint ¶ 12.  
 
It is not possible, from a plain reading of the Complaint, to ascertain what misconduct is alleged 
with respect to Black Diamond. Even reading in an allegation that below-market rent was 
charged, or no rent was collected, the allegations regarding Black Diamond still lack any 
particulars of when transactions took place, what properties or assets were injured, by which 
Defendant, or in what amounts.  Likewise, no assets, transactions, amounts, dates, or 
particulars, either specific or approximate, are identified with respect to any of the other alleged 
misconduct. The cause of action is therefore uncertain with respect to both Defendants. 
 
With respect to Defendant Clark Colvis, the Court’s June 6, 2019 order directed Plaintiffs to 
plead the basis for Colvis’ fiduciary duty to them. The TAC pleads that Colvis was an officer of 
one of the 88/12 entities. See ¶ 5. As an officer of either 88/12 Limited Partnership or 88/12 
LLC., Colvis would have a fiduciary duty to Plaintiffs. However, the cause of action remains 
silent as to which actions were taken by Colvis, when, or how, including regarding Black 
Diamond. The TAC therefore remains uncertain as to the alleged breach of fiduciary duty 
against Colvis. 
 
The Second Cause of Action.  
 
The second cause of action is for embezzlement. Successful pleading of such a cause of action 
requires facts establishing that the defendant had been entrusted with the plaintiff’s property and 
the defendant fraudulently appropriated such property. (Penal Code § 503; see also State Bar of 
California v. Statile (2008) 168 Cal.App.4th 650, 658 [embezzlement alleged as tort].) 
 
In its order of June 6, 2019 sustaining Defendants’ demurrers to the Second Amended 
Complaint, the Court ruled that the SAC was uncertain for lack of information on when 
embezzlement occurred, how, and which of the Plaintiffs’ fluctuating assets were affected. The 
TAC does not cure these defects. It pleads that the alleged embezzlement happened “at various 
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times within the three years last past” and at “various times before then”. (TAC ¶ 17). It does not 
plead any particulars of what funds were embezzled, by what means, through what transactions, 
or to what effect.  
 
As with the first cause of action, there is a new reference to Black Diamond Breweries: “[s]aid 
conduct is believed to include converting money of Plaintiffs to Defendants’ own use in 
conjunction with Black Diamond Brewery.” (Complaint ¶ 17.) The Complaint does not plead any 
facts with respect to what misconduct took place regarding this entity, including what funds were 
converted, when within a three- or ten-year window, through what transactions, or how.  
 
In its June 6 order, the Court also noted that Defendant Clark Colvis has not been shown to 
have been entrusted with Plaintiffs’ property. The TAC alleges that Defendant Colvis was 
married to a member of Plaintiff 88/12 LLC and that he was Chief Financial Officer of unnamed 
“related” entities, and draws the conclusion that these created a position of trust. (TAC ¶ 5.) It 
also alleges that Colvis was an officer of one of the 88/12 entities. Id. The allegation that Colvis 
was an officer of one of the Plaintiff entities, if taken as true, may give rise to an inference that 
he held a position of trust, but since the balance of the TAC is devoid of any allegations about 
what assets he is entrusted with or what he is personally alleged to have done with them, or 
when, or through what transactions, the cause of action remains uncertain. 
 
The complaint is therefore uncertain with respect to both Defendants. 
 
Third Cause of Action.  
 
The third cause of action is a request for accounting. This requires pleading that a relationship 
exists between plaintiff and defendant that requires an accounting and that some balance is due 
the plaintiff that can only be determined by accounting. (Teselle v. McLoughlin (2009) 173 
Cal.App.4th 156, 179.) 
 
As with the SAC, since the previous two causes of action remain uncertain, the TAC does not 
properly state that a balance is due necessitating accounting.  
 
Leave to Amend. 
 
 Plaintiffs have not discharged their burden to show how the complaint can be amended 
to state a cause of action. (Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.)  Plaintiff must 
show in what manner he can amend his complaint and how that amendment will change the 
legal effect of his pleading. Id. Blanket requests for additional discovery are not adequate.  
 
Request for Judicial Notice. 
 
Defendant Garaventa requests that the court take judicial notice of: 
 

(1) Articles of Organization for 88/12, LLC, filed Feb. 13, 2002 with the California Secretary 
of State; 

(2) Certificate of Limited Partnership for 88/12 Limited Partnership, filed July 12, 2002 with 
the California Secretary of State. 
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(3) Order Granting Demurrers to Plaintiffs’ Second Amended Complaint, filed in this action 
on July 9, 2019. 

 
Objections:  
 
Plaintiffs object to the request for judicial notice of items (1) and (2).  
 
Plaintiffs concede that the Court may take judicial notice of corporate documents, but object to 
the evidence proffered as irrelevant and improper on the basis that a demurrer must test the 
pleadings alone. Objections to Garaventa RJN 2: 7-10, 2:2-6. 
 
Ruling:  
 
Overruled. On ruling on a demurrer, a court may consider facts of which it has taken judicial 
notice Cal. Civ. Proc. Code § 430.30. The Court takes judicial notice of the existence of the 
articles of incorporation and certificate of partnership, but not of the truth of the contents thereof. 
StorMedia, Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9 (“When judicial notice is 
taken of a document, however, the truthfulness and proper interpretation of the document are 
disputable.”). However, the Court also finds that the existence of these documents is of little or 
no relevance in resolving Defendant Garaventa’s Demurrer. 

 

  

16.  TIME:  9:00   CASE#: MSC18-02438 
CASE NAME: 88/12 LLC VS. GARAVENTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY WILLIAM CLARK COLVIS 
* TENTATIVE RULING: * 
 
See Line 15. 

 

  

17.  TIME:  9:00   CASE#: MSC19-00064 
CASE NAME: NAMDAR VS. SOLANO COUNTY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 

Defendant Contra Costa County’s demurrer to the complaint is sustained without leave 

to amend.  

Plaintiff sued a number of defendants for a motor vehicle accident that occurred in 

Walnut Creek. Plaintiff alleges that all the defendants are liable for the accident.  
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The County argues that it is not liable for the accident because the government tort claim 

states that the driver of the vehicle that hit Plaintiff’s vehicle was employed by another entity, 

Solano County Transit. Contra Costa County asks this Court to take judicial notice of the 

government tort claim. Plaintiff objects to this request. Judicial notice of the government tort 

claim is proper and the County’s request is granted. The County’s request for judicial notice of 

its rejection of the claim is denied.  

“ ‘[T]he factual circumstances set forth in the written claim must correspond with the facts 

alleged in the complaint; even if the claim were timely, the complaint is vulnerable to a demurrer 

[or motion for judgment on the pleadings] if it alleges a factual basis for recovery which is not 

fairly reflected in the written claim.” ’ [Citations.]” (Fall River Joint Unified Sch. Dist. v. Superior 

Court (1988) 206 Cal.App.3d 431, 434; see also Doe 1 v. City of Murrieta (2002) 102 

Cal.App.4th 899, 920-921. Judicial notice of a tort claim is appropriate on demurrer when 

deciding whether the tort claim was in compliance with the statute, which includes whether the 

facts in the tort claim fairly reflect the allegations in the complaint. (Gong v. City of Rosemead 

(2014) 226 Cal.App.4th 363, 376.) In Gong, the court found that the tort claim was timely filed, 

but that it did not “fairly reflect” the causes of action later brought by the plaintiff and the 

demurrer to those claims was properly sustained. (Id. at 376-378.)  

Here the complaint alleges that all defendants were responsible for the vehicle that hit 

Plaintiff’s vehicle. On the allegations alone, it is not clear that Contra Costa County cannot be 

liable. However, the Court must also consider what was stated in the government tort claim. 

The tort claim states that Plaintiff was injured “when the driver of Solano County Transit collided 

with his vehicle.” (RJN Ex. A.) The claim goes on to state that the act or omission that caused 

the injury was  that “[t]he public entity was negligent and carelessly collided in our clients’ 

vehicle.” (RJN Ex. A.) Nothing is the tort claim suggests that Contra Costa County would be 

liable for this accident.  

Plaintiff argues that the tort claim is sufficient as to Contra Costa County because the 

accident occurred in this County. This fact, Plaintiff argues, is enough to put Contra Costa 

County on notice that it may be liable for the incident, if it is discovered that the vehicle operated 

by the Solano County Transit employee was owned, controlled and operated by Contra Costa 

County or that the employee was acting within his scope of employment for Contra Costa 

County. (Oppo. p.7.) Plaintiff’s argument fails. Plaintiff’s claim stated that the vehicle was driven 

by an employee of Solano County Transit. There are no facts in the claim to suggest that Contra 

Costa County was controlling or operating the vehicle or had also employed the employee. 

Since these facts were not included in the tort claim, they cannot be added to the complaint.    

Plaintiff relies primarily on a number of cases in his opposition that state the general 

rules for demurrers and when judicial notice is appropriate. However, as Gong and Fall River 

explain, on demurrer it is proper for the Court to consider what was stated in government 

tort claim.   
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Plaintiff’s reliance on Cruz v. County of Los Angeles (1985) 173 Cal.App.3d 1131 is 

misplaced. Cruz involved a dispute about whether the complaint was timely filed after rejection 

of the tort claim and the court was asked to take judicial notice of the date of rejection was 

mailed. The court explained that judicial notice of the date of rejection was not proper because it 

was not indisputably true that the rejection was mailed on the date indicated. (Id. 1134.) In 

contrast, here the Court is not taking judicial notice of the truth of the facts stated in the claim, 

but rather it is taking judicial notice of what was said in the tort claim because those statements 

place some limitations on what claims a plaintiff can later bring against a public entity.  

Thus, the demurrer must be sustained.  

Plaintiff asks for leave to amend, however, Plaintiff has not offered a satisfactory 

explanation for how an amendment would allow Plaintiff to state a cause of action. In addition, 

because of the government tort claim, the factual basis for Plaintiff’s claim must be “fairly 

reflected” in the tort claim. Given this restriction, the Court cannot conceive of an amendment 

that Plaintiff could make that would “fairly reflect” the tort claim and also state a valid cause of 

action against Contra Costa County. Therefore, leave to amend is denied. However, if Plaintiff 

believes he has a theory of liability that can be brought given the limitations of the tort claim then 

he may contest the tentative ruling and appear at the hearing to provide this explanation. 

 

  

18.  TIME:  9:00   CASE#: MSC19-00574 
CASE NAME: DORA BASSETT  VS.  BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant Bank of America, N.A.  
The demurrer is directed to plaintiff’s First Amended Complaint (“FAC”), filed on June 4, 2019. 
 
 Defendant Bank’s demurrer is sustained with leave to amend, as to all causes of action 
set forth in the First Amended Complaint.  Plaintiff shall file any further amended complaint on or 
before September 26, 2019.  Plaintiff shall comply strictly with the conditions on leave to amend 
set forth at the end of this ruling. 
 
 The basis for this ruling is as follows. 
 
 A. The First Cause of Action. 
 
 The First Cause of Action is for negligent misrepresentation.  Defendant Bank’s 
demurrer is sustained on four grounds. 
 
 First, as pleaded, this cause of action is barred by the applicable three-year statute of 
limitations.  (Code Civ. Proc., § 338, subd. (d).) 
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Second, plaintiff has not alleged the elements of negligent misrepresentation with the 
heightened particularity required for such a fraud-based cause of action.   (See, Cadlo v. 
Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.)  For example, when as here the 
defendant is a corporation, a plaintiff must allege the names of the corporate employees who 
made the alleged misrepresentation, and their authority to speak  (Cf., Lazar v. Superior Court 
(1996) 12 Cal.4th 631, 645.) 
 

Third, plaintiff has not alleged the misrepresentation of a material fact.  The alleged 
representation that plaintiff would qualify for a loan modification, apparently made as an offhand 
remark in an oral communication before defendant Bank had any application and supporting 
documents to review, was more in the nature of an opinion.  (See, Cansino v. Bank of America 
(2014) 224 Cal.App.4th 1462, 1469-70 [“[s]tatements or predictions regarding future events are 
deemed to be mere opinions which are not actionable”].)  Insofar as plaintiff’s complaint might 
be interpreted as alleging the false promise of a loan modification, this cause of action still lacks 
merit because a party may not negligently misrepresent the intention to perform a promise.  
(Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 159.) 

 
Fourth, plaintiff has not alleged facts showing causation.  Plaintiff presumably asked for 

a loan modification because she could no longer afford her mortgage, but plaintiff does not 
allege facts showing that her financial circumstances were such that she more likely than not 
would have qualified for a viable loan modification. 

 
This is more than an academic concern: plaintiff acknowledges in her opposition 

memorandum that she is receiving social security disability payments, that her pension funds 
are “exhausted,” that “[i]t is unknown if she can return to work,” and that her husband also lost 
his job and is relying on social security payments.  (Opposition, pp. 2:20–3:4.)  While the Court 
has sympathy for plaintiff’s circumstances, plaintiff has not alleged that she and her husband 
currently have income sufficient to make even a modified mortgage payment.  In any further 
amended complaint, plaintiff shall allege the dollar amount and nature of each source of income 
that plaintiff and her husband are currently receiving, as well as the dollar amount of the monthly 
mortgage payments due under plaintiff’s mortgage loan. 

 
Further, as defendant Bank points out, plaintiff alleges that she was able to reinstate her 

loan once her application for a loan modification was denied, but inexplicably never did so.  
(See, FAC, ¶ 10.)  The ‘cause’ of plaintiff’s current delinquency would appear to be plaintiff’s 
own failure to act. 
 
 B. The Second Cause of Action. 
 
 The Second Cause of Action is for violation of the federal Fair Debt Collection Practices 
Act (“FDCPA”).  Defendant Bank’s demurrer is sustained on three grounds. 
 
 First, as pleaded, this cause of action is barred by the applicable one-year statute of 
limitations.  (15 U.S.C. 1692k, subd. (d).) 
 
 Second, defendant Bank is not a “debt collector,” for purposes of the FDCPA, because it 
is collecting its own debt.  (See, Mansour v. Cal-Western Reconveyance Corp. (D.Ariz. 2009) 
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618 F.Supp.2d 1178, 1182.)  And even if defendant were deemed a loan servicer, the FDCPA 
still would not apply, with one narrow exception that is not applicable in the case at bar.  
(See, Obduskey v. McCarthy & Holthus LLP (2019) ___U.S.___ [139 S.Ct. 1029, 1038, 203 
L.Ed.2d 390, 399].) 
   
 Third, plaintiff has not alleged this cause of action with the particularity required for 
a statutory cause of action.  (See, Hood v. Hacienda La Puente USD (1998) 65 Cal.App.4th 
435, 439.) 
 
 C. The Third Cause of Action. 
 
 The Third Cause of Action is for the breach of an alleged oral contract that defendant 
Bank would review plaintiff’s application for a loan modification.  Defendant’s demurrer is 
sustained on three grounds. 
 
 First, defendant Bank did review plaintiff’s application.  Following this review, 
the application was denied.  (See, FAC, ¶ 14 and ¶ 51.) 
 
 Second, insofar as plaintiff is alleging an oral agreement to modify her mortgage loan, 
any such agreement is unenforceable under the statute of frauds.  (See Secrest v. Security 
National Mortgage Loan Trust 2002-2 (2008) 167 Cal.App.4th 544, 552-553.) 
 
 Third, plaintiff has not alleged what consideration she gave defendant Bank 
in exchange for the Bank’s promise.  Consideration is a necessary element of a breach of 
contract cause of action. 
 
 D. The Fourth Cause of Action. 
 
 The Fourth Cause of Action is for wrongful foreclosure.  Defendant Bank’s demurrer is 
sustained because no trustee’s sale has yet taken place.  (See, Vega v. JP Morgan Chase 
Bank, N.A. (E.D.Cal. 2009) 654 F.Supp.2d 1104, 1113 [“a purported wrongful foreclosure claim 
is premature [when] there has been no foreclosure of the property”].) 
 
 E. Miscellaneous Matters. 
 
 Defendant Bank’s unopposed request for judicial notice is granted. 
 
 Plaintiff and her counsel are ordered to tab all exhibits in all future filings.  (See, Cal. 
Rules of Court, rule 3.1110, subd. (f); Local Rule 3.42, subd. (3).)  None of the documents 
with exhibits that plaintiff has filed so far have been tabbed.  A failure to comply with this order 
may result in the imposition of monetary sanctions, the striking of non-conforming documents, 
or both. 
 
 F. Leave To Amend. 
 
 The Court has granted leave to amend only in an abundance of caution, and because 
this is the first contested challenge to plaintiff’s legal theories.  Any further amended complaint 
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shall comply strictly with the following conditions. 
 
  F-1. Limitation on Scope. 
 
 Plaintiff shall not add any new defendants or any new causes of action, without leave of 
court after a noticed motion.  (See, Harris v. Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 
1018, 1022-23.)  Leave to amend is granted only as to the four causes of action, and the two 
defendants, identified in the First Amended Complaint. 
 
  F-2. Damages or Restitution. 
 
 In any further amended complaint, plaintiff shall allege the estimated dollar amount of 
any compensatory damages or restitution that plaintiff seeks, other than damages for personal 
injury, and how that dollar amount was calculated.  (See, Code Civ. Proc., § 425.10, subd. (a)(2) 
[“[i]f the recovery of money or damages is demanded, the amount demanded shall be stated”].) 
 
  F-3. The Sham Pleading Rule. 
 
 Plaintiff shall bear in mind, and shall not violate, the sham pleading rule.  (See generally, 
Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 343-345.) 
  
  F-4. CCP Section 128.7. 
 
 Plaintiff Dora Bassett shall personally verify any further amended complaint, 
under penalty of perjury, after carefully reviewing each of its allegations with her attorney.  
In deciding whether to amend some or all of the existing causes of action, plaintiff and 
plaintiff’s attorney shall bear in mind the duty imposed by section 128.7 of the Code of Civil 
Procedure, subdivisions (b)(1), (b)(2), and (b)(3).  Further, plaintiff shall not allege facts on 
information and belief unless she genuinely lacks personal knowledge, and as to those facts 
alleged on information and belief, plaintiff shall allege the source and nature of the information 
that gives rise to the belief.  (See, Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 551, fn. 5 
[finding insufficient “allegations of information and belief that merely asserted the facts 
so alleged without alleging such information that ‘lead[s] [the plaintiff] to believe that the 
allegations are true’”].) 
 
  F-5. Attorney Declaration. 
 
 Plaintiff shall file and serve, on the same day that she files and serves any further 
amended complaint, a separate declaration signed by plaintiff’s attorney.  Attached to this 
declaration shall be a ‘redlined’ copy of the further amended complaint.  This redlined copy shall 
show all amendments to the First Amended Complaint in the following manner: deleted 
language shall be shown in ‘strike-through’ text, and added language shall be shown in shaded, 
bold, or underlined text.  Plaintiff’s attorney shall be prepared to explain, in plaintiff’s opposition 
to any renewed demurrer, how the highlighted amendments cure the pleading defects identified 
in this ruling. 
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 If plaintiff fails to timely file and serve this declaration, defendant Bank may apply to 
the Court for an ex parte order striking the further amended complaint and entering judgment 
in defendant’s favor.  In that event, defendant shall provide the Court with a proposed judgment 
of dismissal. 

 

  

19.  TIME:  9:00   CASE#: MSN18-1346 
CASE NAME: DIVINCENT VS. McMULLEN 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY PETITIONERS 
* TENTATIVE RULING: * 
 
 The hearing is continued to September 26, 2019, at 9:00 a.m., in Department 33.  
The Court requests additional briefing. 
 
 On or before September 5, 2019, respondent shall file supplemental opposition papers 
addressing the arguments set forth in petitioners’ reply papers.  The Court’s preliminary 
assessment is that petitioners are correct when they argue that there is no risk of conflicting 
rulings on common questions of fact and law. 
 
 On or before September 12, 2019, petitioners may file supplemental reply papers. 

 

  

20.  TIME:  9:00   CASE#: MSN19-1223 
CASE NAME: RE L.L. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY DRB CAPITAL LLC 
* TENTATIVE RULING: * 
 
Appear with Lon Lucky. 

 

  

21.  TIME: 10:00   CASE#: MSC19-00664 
CASE NAME: BERGQUIST WOOD McINTOSH  VS.  KENNETH R. BERGQUIST 
SPECIALLY SET HEARING ON: RETENTION OF PHONES & FINANCIAL MATTERS 
SET BY ORDER FILED 6/26/19 
* TENTATIVE RULING: * 
 
Appear. 
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22.  TIME: 10:00   CASE#: MSC19-00664 
CASE NAME: BERGQUIST WOOD McINTOSH  VS.  KENNETH R. BERGQUIST 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

 

23.  TIME: 9:01   CASE#: MSC17-00263 
CASE NAME: STANDEFER VS. KAPSACK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

 

24.  TIME: 9:01   CASE#: MSC17-00263 
CASE NAME: STANDEFER VS. KAPSACK 
HEARING ON MOTION FOR LEAVE TO AMEND 1st Amended COMPLAINT 
FILED BY CHARLOTTE BOBO STANDEFER, M.D. 
* TENTATIVE RULING: * 
 
Appear. 
 

 

25.  TIME: 9:01 CASE#: MSC17-00263 
CASE NAME: STANDEFER VS. KAPSACK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BRUCE KAPSACK 
* TENTATIVE RULING: * 
 
Appear. 
 

 

26.  TIME: 9:01   CASE#: MSC17-01957 
CASE NAME: RAULSTON VS. MORENO 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY OSCAR B. MORENO, JOSE JULIAN GONZALEZ 
* TENTATIVE RULING: * 
 
Appear to discuss a referral to mediation. 
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27.  TIME: 9:01 CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS.  ( Set 1 ) 
FILED BY TONY WONG 
* TENTATIVE RULING: * 
 
Hearing off calendar per fax of counsel. 

 

 

28.  TIME: 9:01   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGS.  ( Set 4 ) 
FILED BY TONY WONG 
* TENTATIVE RULING: * 
 
Hearing off calendar per fax of counsel. 

 

 

 


